
p.20

p.34

p.42

2 PHOBATE &: PHOPEHTY II MARCH/ApRIL 2006

March/April 2006 Vol. 20 No. 2

ER

FEATUES

8 Contracting with Tribes Under 25 U.S.c. § 81:

The Uncertainty Continues
By Mark A. Smith

20 A UnIform Probate Code for Indian Country at Last
By David M. English

Beyond 9/11-Homeland Security and the
Owner/Operator of Real Estate
By Elizabeth H. Belk

34 Nuts and Bolts of "Covered Opinions" Under Circular 230
By Edward M. Mangault and Steve R. Akers

28

42 Digging into Ground Leases:
Insurance and Reconstruction Issues
By Aim Peldo Cargile

Business Succession Planning-
Changing the Ground Rules
By David M. Naples

60 A MaLter of Principle and Interest:
The Briefest Possible History of Usury
By Mark A. Senn

50

65 Estate Planning and Swiss Assets
By Jacob c. Jørgensen



L ~~~i~~a~:~;~~~~:~O~i~ ~~~~~e:,v~~~:~l:~::t;a~::g.:a~i;ti
r currency and political cliate, has belOn a preferred safe haven of investors

from aIl over the world, not least from the Uníted States. In spite of growing inter-
national competition in cross-border asset management and increasing political
pressure on Switzerland to abandon its ban secrecy laws, Swiss ban are sti

home to more than one-third of the worlds privately owned wealth. Againt tllÍ
backgronnd, it is not surrising tht international estate plang practitioners ar .
regularly called on to give advice on how assets located in Switzerland, such as
Swiss bank acconnts, should be treated to avoid disclosure and tax exposure in
relation to probate proceedigs.

Ths artcle outlies and analyzes the rues nnder Swiss law concemig when
non-Swiss residents may subject Swiss assets to Swiss probate jurdiction though

a wil and thereby avoid probate proceedings in the courts of the clients' domicile
conntr. In addition, sorne comments are made regarding the recogntion of com-

~ mon law trsts nnder Swiss law.
~ The provisions reguatig when a non-Swiss resident may make a Swiss wil

d are fonnd in the Swiss Code on Private International Law (hereinafter "CPIL"), Loi

~ fédérale du 18/12-1987 sur le droit international privé, whích entered into force on..~
.. Jacob c. Jørgensen practices with Sand & Partners, Copenhagen, Denmark.

January 1, 1989, and in a number of
international treaties that Switzerland
has entered into. The relevantprovi-
sions of the CPIL and these treatieswil
be outlied in the following withPar-
ticular emphasis on tlie rulesçonceni-
ing U.S. citizens. Before examingtle
rules, however, ít may be usefulto
make sorne brief comments on the defi-
nition of a non-Swiss resident,therues
concerníng testamentary capacityand
the formaI requírements forawíll
under Swiss law.

Non.SwissResident~,
Testamentary Capacity,and

Formai Requirements
Under Art. 20 of the CPIL, aperson's
domicile is in tle state in wmchheor
she resides with tle intentionqf
remainig permanently,lAherea,saper-

son's place of residenæisthestat~ii-
whích he or she lives for an ext~I1çled

period oftie, even iftliepeii9$i~

lited fromthe outset. .f\rt.28ci~~
provídes tlat no persoI1Cêl~a,y~.n()l'~
tlian one domicie at atïe'êli:Wi~;a,
person has. no. domici~,the:pI~S~9~f~s--
idenceshaltlereforebe a€t~riative.

Swiss law tlius distingush~s
between domicile and residenceand
does not exclude a person frpIl having
a Swiss domicile whie residingin

anotler conntr. Nor is tler~.necessar-
ly a correlation between geingaSYVs
citien and having asw~.s.....d........o.....mi............ .C....il.d....€... o...r.....

residence. . . ............../\.....
To have any legaleffeçt,a'till.ltlst

evidently be vald botl inTegar~to
botl form and testamentar capacity.
For the formaI requíements under
SwIss law, Art. 93 of the CPILprovides
that the form shall be govemedbythe
Hague Convention of 5 October 1961
on the Confcts of Laws relatig to the
Form of TestamentarDispositions
(hereinafter tle "Hague Convention").
Ar. 1 of tle Hague Convention
requíes tliat tle wil must comply
with either (1) tle law of the testator's
conntr of domicie, residence, or citi-
zenshíp or (2) the law of the countr
where the wil was signed. For real
property, the Hague Convention pro-
vides that tle law of tle countr in
whích tle property is located (the lex
rei sitae) applies.
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For testaentary capacity, Art. 94 of
tle CPIL provides tl1at the testator
must have had testamentary capacity
nnder (1) tle law of his or her conntr
of domicile, (2) the law of rus or her
habituaI residence, or (3) tlie law of the
testator's conntr of citizensrup when
tlie wil was signed.

Swiss Probate Jurisdiction and
Choice of Law

Testators Whose Last Domicile (But
Not Residence) Was in Switzerland

For tl group of testators, which may

include both Swiss and non-Swiss citi-
zens having theír last domicile in
Switzerland but residing abroad at the
tie of death (for purposes of work or

study, for example), Art. 86 of the CPIL

gives Swiss courts probate jurisdiction
and jurisdíction to hear any Inerítance
diputes tlat may arise. Accordingly,

Swiss courts wil take jurisdiction over
an estate defied in a testament made
by a testator whose last domicile was in
Switzerland, regardless of whetler the
testator was residing abroad at tle tie

of deatl. Art. 86 thus reflects tlie gener-
al pricip le of international Ineritance
law accordig to whích tle courts of
tle conntr of the decedent's last domi-

cíle have probate jursdiction. Art. 86(2)

of tle CPIL, however, liits tle juris-

diction of tle Swiss courts by provid-
ing for exclusive jurisdíction of the
courts of tle country where the dece-
dent' s real property is located.

Swiss jurisdíction 10mb races both
Swiss and non-Swiss assets mentioned
in a wil except for real property over
wruch courts in the countr where the
property is located ("the sihis courts")
claim exclusive jurisdiction. Swiss
court at theu' own íntiative wil deter-
mie whetler tliey must decline pro-
bate jurisdiction in favor of the foreign
situs courts, although they wil always
take the value of such real property into
account when calciùating the total
value of the estate. This ensures that
applicable forced heírship nies are
respected in Swiss probate proceedings
that might ru in paraIlel to probate
proceedings abroad.

For choice of law, Art. 90 of tl1e CPIL
provides tlat Swiss law govenis the

esta te, altlough nnder Art. 90(2) a non-

66 PiwBATE &: PBOPEHTY. MARCH/ApRIL 2006

Swiss citien may use a choice of law
clause to submit hís or her estate to the
law of tlie state of citizenslúp. Such a
choice of law wil be void if the testator
was no longer a citien of tle state at
tle tie of death or if the testator had

acquired Swiss citizenship. Thus, a U.S.
citien domiciled in Switzerland may
submit his or her estate to tle laws of
the state of New York Witli a choice of
law clause in tle Swiss wilL.

Testators Who Were Swiss Citizens
and Domiciled Abroad at
the Time of Death

Art. 87(2) of the CPIL provides that the
courts of tl1e testator's canton of origi
shaIl have jurisdiction if a Swiss citizen
domiciled abroad has submitted lús or

Swiss law Ihus
dislinguishes beiween
domicile and residence
and does nol exclude a
person trom having a

Swiss domicile while
residing in anolher

COUnlry.

her estate, or the assets of the estate
that are located in Switzerland, to
Swiss jurisdiction or to Swiss law. The
wil must include the entire estate or
only assets in Switzerland, but not only
non-Swiss assets.

Accordingly, a Swiss citizen domi-
ciled in the United States may use a
will containg a Swiss choice of law

clause and/ or a Swiss forum selection
clause to ob tain Swiss probate jurisdic-
tion over both Swiss and non-Swiss
assets (except for real property abroad
over whích situs courts have exclusive
jurisdiction). For assets tlat are listed in
public regísters in foreign countries
(such as airplanes, patents, trademarks,
and shares of listed compares), it is
essential to check whether the foreign
registering autlorities wil recognze a
Swiss probate court's order for the

transfer of title to the assets before sub-
jecting them to Swiss probate jurisdic-
tion though a wil.

For the applicable law, Art. 91(2) of
the CPIL provides that if Swiss cour
have jurisdiction under Art. 87, the
esta te of a Swiss testator who had hís
last domicile in a foreign conntry wíl
be goveITed by Swiss law imless tlie
testator expressly provided by wil for
tlie application of tle law of hís last
domicile. Art. 91(2) recogres tliat it is
possible to make use of a partial choice
of law so tlat Swiss law, for example,
applies to Swiss assets and the law of
the testator's domicile COllitr applies
to assets located tlere.

Testators Who Were Not Swiss Cit-
zens and Not Domiciled and
Not Residing in Switzerland
at the Time of Death

For tls group of testa tors seeking
Swiss probate jurisdiction, the options
are limited. Art. 88 of tlie CPIL pro-
vides tlat if a non-Swiss citizen domi-
ciled and residing abroad at tle tie of

death leaves property located in
Switzerland, tlie Swiss judicial or
adminitrative autliorities at tle place
where the property is located shal
have jurisdiction to regulate tlat part

of the estate in Switzerland, but only to
the extent not dealt with by the foreign
authorities. Accordingly, for tls group
of testa tors, Swiss courts wil not grant
probate over Swiss assets on the basis
of a wíl alone but may only take juris-
diction if foreign probate authorities
(tyically the ones in the testator's

country of domicile or residence) fail to
deal Witli the Swiss assets.

The purpose of Art. 88 is to eiiure
tlat assets located in Swítzerland do
not remain undistributed because of a
lack of competence of the probate
authorities abroad to grant probate.
Thus, Swiss courts wil take action only
if the probate autlorities in tle testa-
tor's countr of domicile do not have
jurisdiction to distribute assets located
in Swítzerland. ln addition, Swiss
courts may grant probate llider Art. 88
if tle foreign authorities are competent
but remain inactive about Swiss assets,
although the heirs have taken all neces-
sary measures to include sUcll assets ín



the foreign probate proceedings.
Art. 88 is particularly relevant for

Swiss real property for whích foreign
courts decline jurisdiction. Swiss bank
accounts are treated no dilerently than
real or movable property under Art. 88.
Accordingly, for the above group of
testa tors, Swiss courts wil usually not
grant probate over a Swiss bank
account based on a Swiss wíllUlIess

the conditions for applying Art. 88 are
met. For the applicable law in Art. 88
cases, Art. 91 of the CPIL provides that
the conflict of law mIes of tle testator's
last domicile de termine the law appli-
cable to the esta te.

For tle above category of clients,
who own Swiss bank acconnts witl
substantial assets, the settlig of a h'ust

wíl often be the right esta te planning
solution. SelO below for further details.

Persons Domiciled in the
United States

As mentioned above, Swítzerland has
entered into a munber of bilateral
treaties with countries such as Italy,
Greece, Portugal, Iran, and tlie Uníted
States, whích regulate tle issues of
jurisdiction, applicable law, and mutual
recogntion of court decisions in inheri-
tance matters. These bilateral treaties
supplement the above outlied provi-
sions of tle CPIL. ln tls context sorne
comments should be made about
Articles V and VI of tlie Treaty of 25
November 1850 between tle United
States and Switzerland commonly
known as tle Treaty on Friendshíp,
Commerce and Extradition (hereinafter
tlie 'Treaty"), whích are of particular
interest to attorneys advising US.
clients on estate planníng for Swiss
assets.

If tle estate of a US. domiciled per-
son involves real property located in
Switzerland, the Swiss probate autlori-

ties are prima facie competent to deal
wíth the property according to Art. VI
of tle Treaty. ln practice, however,
Swiss courts wil, in accordance witl
the rue of comity, give up its jursdic-
tion if tle US. court includes tle Swiss
property in its probate proceedings so
that aIl assets are trated togetler in tle
probate proceedings in the domicile
courts in accordance witl tle principle

of the "unity of the estate." Selo ln re

Roiigeron's Estate, 217 N.E.2d 639 (N.Y.
1966), cert. denied, 385 US. 899 (1966).
Several Swiss decisions have upheld
this princip le. See, e.g., tlie Geneva
Cantonal Courts decision of
November 4,1958, ln re Rougeron v.
Dame Rougeron, SJ 81 (1959) 589, and,
for more details, selO Bernard Dutoit et
aL., II Répertoire de droit international
privé Suisse 54ff. (1986).

For movable property located in
Swítzerland, such as a Swiss ban
account, US. courts will take jurisdic-

tion, lUlless the acconnt is subject to a
Swiss wílnnder the mIes of the CPIL.
Most Swiss banks are experienced in
dealig Witli foreign probate proceed-

ings, and, on tl1e basis of a certified
copy of the letter testamentary or the
letter of administration, the ban wil
normally release acconnt inormation
to the executor or adminístrator of tle
estate of a deceased account holder
witlout any objections.

For estate taxes, it should be noted
tlat Switzerland and tle Uníted States

have entered into a Convention for tle
Avoidance of Double Taxation witl

respect to Taxes on Estates and
lnerítances, July 9,1951,3 US.T 3972,
165 UN.TS. 51, whích covers US. fed-
eral taxes on esta tes and Swiss taxes on
esta tes levied by Swiss cantons and
tleír political subdivisions. The con-
vention provides for equal treatment of
tax exemptions and imposes a duty on
tle two states to grant a tax credit for
any tax imposed in the otler state on
certain property that has belOn included

for tax in both states. Any claim for

such a tax credit or tax refund must be
made withín five years of the date of
death of the decedent.

The Scope of the Applicable
Law, Forced Heirship Rules,

and Public Policy
According to Art. 92 of the CPIL, the
law applicable to the esta te, whetler
Swiss or foreign, shall determine
(1) what belongs to the estate, (2) who
is entitled thereto, (3) who shall meet
tlie debts of tlie esta te, and (4) what
legal remedies and measures may be
invoked. Art. 92(2) provides that the
procedures for execution shall be gov-
erned by the lex fori. ln particular, lex

fori shall govern protective measures
and the devolution of tle esta te, includ-
ing the execution of the will

Attorneys advising US clients
should be aware particularly of tlie
major differences exístig between tle
procedural probate mIes nnder Swiss
and US. law, particularly of the powers
of tle executor, transfer of ownershíp
of tle estate to the heírs, and liabilty
for debts.

Under Swiss law, tle heírs consti-
tute a U communty," whích is formed
by law at the time of deatli of the dece-
dent. Each heír becomes a joint owner
of the assets of the estate and also
becomes jointly and severally liable for
aIl debts of the decedent. The heírs
have certain rights, for example, to
challenge the wil if the testator has
violated forced heírshíp mIes, to dis-
claim the íneritance, and to ask for a
public inventory. The heírs are fre to

distrbute the esta te among tlemselves
out of court, if tley all agree and ít is
not precluded by the wil itself.

lt is not possible for a testator to
subject hís or her estate to a specife
íneritance tax law by a choice of law
in the wil. As a mIe, estates are taxed
in tle jurisdiction of domicile of tle
decedent, altlough real property is
often taxed in tle jursdíction where it
is located. Therefore, a Swiss wi is not
a suitable instrent for effcient íner-
ítance tax planng/ avoidance.

As aIready indicated, Swiss law, lie

most otler legal systems based on a
civil code, has forced heirshíp rues,
whích wil be applied by Swiss courts
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if Swiss law goveID the estate identi-
fied in tle testament. Forced heírs are
tle suriving spouse, the descendants,

and, in tle absence of descendants, tle
parents of tle deceased. Forced heír-

shíp may be avoided by those testa tors
who, nnder Art. 90(2) or 91(2) of the
CPIL, have tle iight to subject theír
esta tes by choice of law in tle testa-
ment to a nationallaw witl no forced
heirhíp rues. The Swiss Federal Court

held, in ln re Hirsch v. Cohen, ATF 102 il
139, tlat a círcumvention of forced
heírshíp rues by a choice of English

law does not viola te Swiss public poli-
cy. A US. citien domíciled in
Switzerland may tliUS by mean of a
choice of law clause in hís or her Swiss
wil avoid tle forced heirship rues tliat
would otlerwise automatically apply
in tle Swiss probate proceedigs.

Trusts
The common law concept of a trst
does not exit nnder Swiss law; howev-
er, Swiss courts have in several deci-
sions recogned trsts exístig under
tle laws of foreign jursdictions, and ít

is alo establihed case law tlat an inter
vivos express trst is to be upheld
nnder Swiss law as a "company-lie
organed asset uit" witlin the mean-
ing of Art. 150(1) of tle CPIL. Selo

Andreas C. Límburg & Pietro Supino,
Disputes lnvolving Trusts, Trusts &
Trustees 195ff. (1999), for further
details.

Although trusts organízed under
the laws of foreign jurisdictions are
generally recognized under Swiss law,

there is considerable imcertainty
about taxation of trust assets and the
legal rights and duties of trustees,
beneficíaries, and settlers, because
Swiss law does not offer any statutory
regulations on these issues. The
upcoming ratification of the Hague
Convention of 1 July 1985 on the Law
Applicable to Trusts and on their
Recogntion (the "Hague Trust
Convention") in Switzerland should
erase sorne of these uncertainties.

Despíte the lack of legislation regu-
lating trsts wider Swiss law, most

Swiss ban provide a wide range of
offshore trt products through affat-

ed offshore trst compares tlat are
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tyícally administered in Swítzerland.
But, even so, trst companies do not
offer tax or legal advice to tl1eir clients,
and many of tlie standard strctues

offered (such as the "dírected trst")

are noncomplíant in most onshore
jurisdictions and may tlierefore not be
upheld if challenged by disgruntled
heirs or tax authorities in tle settlor's
domicile cOlmtr. Moreovei~ the large
h'ust companíes usually charge very
signifícant fees for settlig and admin-
istering a trst, and tley often only
accept investments held in a bank
acconnt witl an afated bank as trust
assets. Accordingly, to avoid wmeces-
sar expenses and tle many pitfalls of
offshore estate plang, US. clients
holding Swiss bank acconnts are weIl-
advised to consult witli a US. or a
Swiss attorney before buyig a stan-

dard offshore trust for estate plang
puroses.

Conclusion
Paralel probate proceedings in differ-
ent jursdictions often can cause com-
plications-in particular, if several
courts grant probate over tle same
assets. Therefore, if Swiss assets can be
subjected to probate proceedigs in one
jurisdiction only, in tle courts of tle

decedent's conntr of domicile, for
example, thís wil often promote proce-

duraI effciency and certainty. To this
end, Art. 96 of tlie CPIL lends wide
recognition to decisions rendered by
foreign probate autlorities, íncluding
US. courts, on Swiss assets.

In sorne cases, howevei~ it may be
advisable for US. clients to make a
Swiss wil subjectig tleír Swiss assets
to Swiss probate jursdiction, although
thís option is generally only open tû
US. clients who are Swiss citizens or
domicíled in Switzerland. A SwIss wil
cannot legally protect tle client' s heirs
from inherítance tax exposlie but

might nonetleless prevent admistra-
tive huuble if tle acconnt is subjected

to Swiss jurisdiction where tranfer of
tlie assets can be made dírectly from
tle bank to the heírs wíthout the inter-

vention of the probate court or tlie
estate executor. Furthermore, by mak-
ing a wil witl a US. choice of law

clause tle client can avoid tlie applica-
tion of tle Swiss for"ced heírshíp rules.

When tlie client holds signficant
assets in a Swiss bank acconnt, a trst
wil often be tle ríght estate and tax

plang solution. Sorne standard off-
shore trst products offered by major

trst compares are noncompliant,

however, and very expensive. Clients
tlerefore should always seek advíce
£rom a US. and/ or a Swiss attorney
before placing theír Swiss assets in a
trust. .


